Significant SPCC Rule Revisions and their Potential Impacts on the Navy
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Facilities, Tanks, and Equipment – What’s in, What’s out

The revised rule contains a couple of important exemptions, such as one for underground storage tanks (USTs), that will reduce the number of Navy facilities regulated under the SPCC rule.  However, the revised rule “clarifies” that 55 gallon drums and operating equipment such as transformers are covered under the SPCC regulation and these clarifications could be more burdensome to facilities that previously ignored these items.  These exemptions and clarifications are as follows:

· Underground Storage Tanks.  USTs are now exempt from the SPCC rule “when such tanks are subject to all of the technical requirements of 40 CFR 280 or a state program approved under 40 CFR 281.”  

Impact:  Because of this UST exemption, some Navy installations will no longer need an SPCC Plan and most Navy installations will see some reduction in the number of tanks included in their SPCC Plan.  Note, however, that the new rule says “all of the technical requirements.”  Many Navy USTs such as heating oil USTs, emergency generator USTs, and field-constructed USTs are not covered by all of the technical requirements in 40 CFR 280.  These USTs continue to be covered by the SPCC rule unless they are regulated by all the technical requirements of an approved state UST program.  

· Small Containers.  Small containers (those with a capacity of less than 55 gallons) are now exempt.  

Impact:  This revision will provide some regulatory relief to any Navy activity whose SPCC plan currently includes small container storage areas (such as areas storing quart containers of lube oil).  However, it may be more burdensome to those facilities who have not been including 55 gallon drum storage areas in their SPCC Plans since 55 gallon drums are now clearly included.  

· Tanks Greater than 660 Gallons.  Facilities with an aboveground storage tank (AST) greater than 660 gallons are not regulated unless aggregate aboveground storage exceeds 1320 gallons.

Impact:  Under the old version of the rule, one AST of 660 gallons or more capacity caused a facility to be subject to the SPCC regulations even if the facility’s aggregate aboveground storage was less than 1320 gallons.  Now, facilities must have aggregate aboveground storage greater than 1320 gallons and/or aggregate underground storage greater than 42,000 gallons before they are required to have an SPCC plan.  Because of this rule revision, a few small Navy facilities will no longer require SPCC plans.  

· Wastewater Treatment Tanks.  Certain wastewater treatment tanks are now exempt.

Impact:  The impact of this exemption depends on how broadly EPA interprets the term “wastewater treatment tanks” in the revised rule.  In the preamble to the new rule
, EPA appears to interpret the wastewater treatment tank exemption so narrowly that most Navy oily wastewater treatment tanks, such as oil/water separators, will still be regulated by the SPCC rule.  If a more broad interpretation is used, certain Navy oily wastewater treatment facilities will no longer require inclusion in an SPCC plan.  The revised rule also exempts wastewater treatment tanks from coverage under EPA’s Facility Response Planning (Oil Pollution Act 1990 or OPA 90) regulations which are also in 40 CFR 112.  Although unlikely, it is possible for a Navy facility to drop out of both EPA’s SPCC regulations and OPA 90 regulations because of this exemption.

· Oil-Filled Operating Equipment.  Facility storage capacity includes oil contained in operating equipment such as transformers, switch boxes, and hydraulic lift tanks.  Oil-filled operating equipment is subject to the general provisions in 40 CFR 112.7 including requirement for containment and/or diversionary structures in 40 CFR 112.7(c).

Impact:  More burdensome to Navy installations who did not previously consider operating equipment and transformers in their SPCC plans.  May result in additional SPCC planning costs and costs to upgrade containment around oil-containing operating equipment.

Plan Amendments and Professional Engineer Certification

The most immediate impact of the revised rule is the requirement to amend SPCC plans by February 17, 2003; however, activities can request an extension from their EPA Regional Administrator.  Unbelievably, EPA originally proposed a 60 day deadline.  Details of plan amendment and certification changes made in the new rule are as follows:

· Professional Engineer Certifications.  The Professional Engineer (PE) must attest that he/she has considered “applicable industry standards”; that procedures for required inspections and testing have been established; and that the plan is adequate for the facility.  “Agent” of PE may visit and examine the facility in place of PE as long as PE reviews the agent’s work and certifies the plan.  PE certification not required for non-technical amendments.

Impact:  Existing Navy SPCC plans will require re-certification by a PE to meet the new standard.  Certifying PEs will likely want to “beef up” existing plans (especially in the area of testing and inspections) before they will certify using the new language.  Navy PEs may lack familiarity with all applicable industry standards and will likely need guidance and assistance with these standards in order to feel comfortable evaluating plans and then certifying using the new language.  Allowing “agents” to visit facilities in lieu of a PE may not significantly relieve the burden on PEs because PEs may not be comfortable relying on “agent” inspections especially if the agent is not under their direct supervision.  Under many state engineering licensing laws, PEs may only certify work conducted by persons working under their direct supervision.
  On the other hand, the burden on PEs will be reduced somewhat in the future now that it is clear that non-technical amendments can be done by non-PEs.  

· Plan Review Cycle.  Plan review now required every 5 years instead of every 3 years.

Impact:  This revision certainly provides regulatory relief but a facility that adds new oil storage capacity or makes any other change that “materially affects its potential for a discharge” must still make a plan amendment within 6 months of change.  In the preamble, EPA indicates that even reducing oil storage capacity or closing a tank “materially affects its potential for a discharge.”
  Currently, some facilities wait until their three year review cycle is up before amending their plan to account for facility changes.  Even prior to the rule revision, this practice does not meet regulatory requirements and is even more risky under the new 5 year review cycle.

Technical Standards

The following paragraphs discuss changes to technical standards most likely to have a significant impact to the Navy.  The rule contains a few additional changes not discussed below.

· Loading Racks.  The preamble to the revised rule “clarifies” that loading racks may include “….any [facility] where oil is loaded or unloaded from or to a tank car or tank truck.”

Impact:  Even before the revised rule was published, this issue has been a significant concern to Navy personnel involved with SPCC planning.  At issue is whether secondary containment that can “hold at least the maximum capacity of any single compartment of a tank car or tank truck” must be provided wherever tank trucks are loaded or unloaded.  EPA has interpreted “loading racks” to include every single location where a storage tank is filled by truck.  Providing containment for tanker trucks at all locations where storage tanks are filled will entail significant costs.  However, if providing such containment is not practicable, then activities have the option of substituting contingency planning measures in lieu of containment.  

· Training and Inspections.  New rule contains more specific requirements and clarifications concerning training and inspections.  Visual inspections must be combined with another testing technique.  

Impact:  Revised inspection requirements are sure to increase recurring Operation and Maintenance (O&M) costs for some Navy facilities.  This is bad news for facilities already unable to meet current O&M costs. 

· Deviation from Rule Requirements.  EPA removed use of the word “should” from the SPCC rule and replaced it with “must” to clarify that requirements in the rule are mandatory and not merely guidance.  However, the revised rule allows facilities to deviate from most substantive requirements of the rule (except for secondary containment requirements) as long as they can show that “equivalent protection” is achieved.  

Impact:  The revised rule allows for some flexibility in how facilities achieve compliance with most of its technical standards except for the secondary containment requirements.  For example, there has been some concern about the section in the revised rule requiring testing of bulk storage containers in addition to visual inspections.  For small bulk storage containers, such as drums, this testing requirement appears excessive and not practicable to implement.  However, in the preamble, EPA explains that visual inspections alone may be sufficient for small containers as long as the plan clearly shows that this provides equivalent environmental protection.
  Unfortunately, the secondary containment standards in the rule will be more difficult to achieve since deviation is not allowed unless the SPCC Plan can show that providing containment is not practicable.  Also, the EPA believes that it is inappropriate to consider costs and economic impacts when determining whether or not secondary containment is practicable.
  The secondary containment standards include:

(1) the general standard which applies to the entire facility including operating equipment such as transformers and other sources of spills such as piping located outside of secondary containment;

(2) the more stringent containment standard for bulk storage containers which applies to ASTs, USTs not exempted from the SPCC rule
, bunkered and partially buried tanks; and 55 gallon drum storage areas; 

(3) the standard for loading racks which requires containment that can “hold at least the maximum capacity of any single compartment of a tank car or tank truck” wherever tank trucks are loaded or unloaded; and  

(4) containment for portable and mobile containers.

· Providing Spill Information to EPA.  The revised rule raises the threshold for the requirement to submit your SPCC Plan and information about the discharges to the EPA Regional Administrator following two or more discharges occurring within any 12-month period.  The threshold was raised from two or more reportable discharges to two “more than 42 U.S. gallons” spills.  Under the revised rule, this information must also be submitted to state. 

Impact:  This rule change certainly provides regulatory relief but only for those facilities currently complying with the existing plan submission requirement.  Reporting additional information to state agencies could cause some states to petition EPA to take additional actions against facilities with two or more over 42 gallon spills in a 12-month period.

Plan Format and Content 

Plan format changes in the revised rule include:

· Plan Format.  Any plan format “acceptable to Regional Administrator” now can be used as long as all applicable plan requirements are met and a cross-reference section is provided.

Impact:  This is mostly significant only to those facilities located in EPA Regions that were previously picky about plan format (not all regions were).  When plans are amended to meet the revised rule, facilities will incur additional minor costs for preparing cross reference sections.

· Facility Diagrams.  Facility diagrams are required that include the location and content of each container with 55 gallon or greater capacity (including exempted USTs), all transfer stations, and connecting pipes. 

Impact:  Significant one-time cost for large facilities with lots of drum storage areas, pipelines, etc.  The diagrams may also need to show transformers and other operating equipments.
  For large facilities, could also be a nightmare to maintain up-to-date.

· Contingency Planning.  The revised rule contains more stringent contingency planning requirements for non-OPA 90 facilities.

Impact:  The revised rule clearly contains more burdensome contingency planning requirements for non-OPA 90 facilities; although in accordance with Navy Policy, Navy facilities storing oil should already have contingency plans whether they are required under OPA-90 or not.  The preamble of the revised rule, however, clarifies that contingency plans used to fulfill the requirements of the SPCC regulations need to be certified by a PE.

�  See 17 July 2002 Federal Register, page 47068 column 3 and 47069 column 1.


�  See 17 July 2002 Federal Register, page 47055 column 1.


� For example, Washington State PE licensing regulation (WAC 196-27-020) states “Registrants shall not affix their signatures or seals to any plan or document dealing with subject matter in which they lack competence by virtue of education or experience or to any such plan or document not prepared under their supervisory control.”


�  See 17 July 2002 Federal Register, page 47091 columns 1 and 2.


�  See 17 July 2002 Federal Register, page 47110 columns 1 and 2.


�  See 17 July 2002 Federal Register, page 47120 column 1.


�  See 17 July 2002 Federal Register, page 47104 column 2.


�  See 17 July 2002 Federal Register, page 47102 column 2.


�  The revised rule requires all “containers” to be shown on facility diagrams.  Although operating equipment, such as transformers, are not “bulk storage containers,” it is not clear whether or not EPA considers them to be “containers.”  On page 47081 column 2 of the 17 July 2002 Federal Register, EPA lists transformers as a type of container.  In other parts of the preamble, EPA seems to imply that operating equipment is not considered to be a container.  


� See 17 July 2002 Federal Register, page 47104 column 3.  However, facilities that have prepared and submitted a facility response plan (FRP) to EPA under the OPA 90 regulations are not subject to the contingency plan requirements of the SPCC regulations; therefore OPA 90 FRPs are not required to be certified by a PE.  
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